August 27, 2007
Stephen Boren, MD

Medical Director, Medicare Part B

Wisconsin Physicians Service Insurance Corporation

P. O. Box 8190

Madison, WI 53708

Dear Dr. Boren:

Background:  The Academy of Home Care Physicians represents some 700 practices in 46 states and has extensive membership in the Midwest, where the economies of scale in such practices are most evident.  We appreciate the opportunity of commenting on the proposed LCD on home and rest home visits and would like to meet face-to-face with you at your earliest opportunity.  We base our comments upon some 15 years of direct contact with Carrier Medical Directors, but more commonly with HCFA and CMS Administrators and policy department heads.  We also believe our comments are applicable to the wound care LCD you have recently promulgated which has the effect of embargoing appropriate surgical care of deep pressure sores in the less costly environment of the home.
Your LCD and recent comments at the Open Forum address directly many of the issues we have recently discussed with Amy Bassano and Staff and are currently working with them to coordinate the expansion of service delivery in the home required by recent legislation (see below).  We doubt a CMS Carrier would want to shut down a physician housecall industry which is shutting down all by itself due to the recent 13% reduction in E/M reimbursements with accelerating declines already scheduled for the future. Our experience with Dr. Corcoran at First Coast in Florida indicates that once we have the opportunity to explain the unique issues involved with this family of codes an appropriate LCD can and should be constructed which meets the Carrier’s needs.
Although our opinion is relevant to the issues of wound care in the home, we will confine our comments to several generic statements made in the proposed language of the E/M LCD:
1.   “The service must be of equal quality, as if it were performed in the office…”
Updating the comparability between home visit codes and office visit codes is consistent with CMS’ past policy. They have recognized for years that the home visit requires much more work on the part of the physician. The patients are more complex than the average office patient.  There is no trained office or clinical staff.  At best, there are trainable family caregivers.  

This excerpt is from the 1996 5-Year review of the relationship of home care and domiciliary care services to other E/M services illustrates: (p. 20038 of May 3, 1996 Federal Register): 
Our view is that the current relationship between the work RVUs for home visits and office visits should be maintained. The May 1992 refinement panel equated the home codes to office visit codes. Our position is that a home visit takes longer to furnish than a service with a similar content (level of history, examination, and medical decision making) in an office setting, thus, the home visits are equated with office visits of greater length.”
Also at this same time, CMS established the precedent that intensities for home visits should be higher than those of office visits for two reasons: the training and support required for family caregivers and the functional assessment required to optimize patient independence in the environment in which they reside.

In 2005, the RUC approved and CMS accepted the policy that work and PE values for domiciliary care codes should be the same as for house call codes. Last year, the RUC recognized the undervaluation of the physician work associated with E/M office visits for primary care physicians. The rationale for office visit increases included sicker patients, that they were less frequently seen, that more time must be spent because of preventive care guidelines, and that post-service work had become significantly longer. All of these considerations are true for home care physicians as well, except that the patients tend to be more complex and more disabled, and require more time because of the degree of care coordination and arranging for health and social service supports to be brought into the home. Because the patients cannot access specialist services any more than they can access office-based primary care, the primary care home care physician often has to act as a proxy for specialist services in treating multiple chronic medical and mental health conditions.

Interestingly, many physicians find domiciliary care facilities (assisted living, group homes) entail even more work than private homes because they lack the equivalent of a family caregiver. Many member physicians who have been in full-time house call practice for several years have reviewed their charts and report to us that the times associated with the current code descriptors devised in 1997 insufficiently reflect what actually is going on as they care for patients in the community. 

In summary, we agree with you that the home visit should be of equal OR GREATER quality as compared with office visits.  The patients are immensely more complex and sicker, requiring this standard.

2.  “…including the frequency of visits, which should be consistent at any other site of service for that particular code.”

Virtually the only published data about frequency of OFFICE visits comes from an extrapolation of Bob Berenson’s (the former Director of the Center for Health Plans and Providers at CMS) articles about average visit frequency for Medicare patients with five or more chronic conditions.  This sub-population, comprising some 20% of all Medicare beneficiaries, closely approximates the qualifications for the frail homebound elderly population.  
According to CMS data, these patients are seen by a physician an average of 37 times a year, fill an average of 49 prescriptions, and log more than 7 inpatient days. Perhaps most striking, these 37 visits annually are spread out among an average of 14 different physicians!  Recent data published in NEJM (Pham et al, 2007) has shown that this patient population with multiple co-morbidities has an average of 2-3 so-called “primary care physicians” due to the fragmented nature of their access to care.  
We submit to you that holding the frequency of home visits to such a poor standard of 3 visits per month in the office would achieve little.  Holding to an irrelevant standard of perceived visits in a single physician’s office for healthier patients makes no sense.  In my own multi-specialty medical group having made some 300,000 home visits in five States, the average periodicity is 1.7 visits per month, half that of the office-based data reported by Bob Berenson at CMS for patients with five or more comorbidities.  Our patients tell us they do not see other physicians or consultants for the most part, but we have no way of knowing for sure.
Comparing the frequency of home visits to the artifactual and unprecedented standard of the frequency of office visits which might be expected if an ambulance was available to take the patient into a single PCP’s office setting willing to care for these complex and, for the most part, non-ambulatory patients, is inappropriate, if not illegal under current interpretation of the Medicare payment rules.  Comparing the frequency of an aggregate of E/M encounters, including home visits to an aggregate frequency of encounters of similar patients without home visits makes sense but is without precedent to our knowledge.
Finally, the concept of tying the visit frequency to a site of service rather than a clinical diagnosis or status is a new concept without rationale other than to invade the State’s responsibility for adjudicating medical standards for safety. An attempt by some regional Carriers to automatically exclude home visit payments on the third consecutive daily home visit “because the patient should be in a hospital setting” was met with a Congressional-sponsored lawsuit in 1987, and the practice was abandoned.

We believe visit frequency should default to the requirement for medical reasonableness and necessity in any setting. Suggested language is provided to you by the AAHCP in the form of the last paragraph, p. 15 of the AAHCP/AMA publication “Medical Management of the Home Care Patient.”  A copy of this peer-reviewed manuscript is provided herein.

3.  Same day services with a home health nurse “can not be duplicative or overlapping.”
We agree that “There may be circumstances where home health services and the services of a physician are performed on the same day.”  We also agree that such services can not be reimbursed if duplicative.

We wish to clarify what you mean by the additional descriptor “overlapping.”  In general, it is expected that services will not be duplicative or that the physician is providing supervision only. However, there may be situations in which developing or changing a plan of care for conditions both the physician and home health professional are managing which may require in home, on site consultation by both parties that is overlapping.  Supervision and instruction in a complex debridement or counseling of relatives and caregivers to prevent institutionalization are examples.  In these cases, the physician’s chart should document the need for this collaborative visit.
The Medicare Part A home health benefit for nursing services clearly defines those services, as does the RBRVS Part B provisions for physician services.  We submit that standard audit processes are adequate with chart review to prevent duplicative costs.  In fact, it is illegal for nurses to practice medicine and quite rare for physicians to deliver nursing services.
4.  Ancillary services such as ECHO, injections, procedures

The concept of using the site of service to exclude payment for services PER SE has also been tried and abandoned by CMS Carriers (Note the recent Florida Carrier Draft and Final LCD on home and rest home visits).  In addition to the recent discussions with Dr. Corcoran in Florida, I personally interacted with the Medical Directors of Transamerica and NHIC in California for many years before the current LCD compatible with the AAHCP recommendations was published.

The Social Security Act did not allow or intend for Medicare to represent the state medical boards or malpractice attorneys in adjudicating the quality of care, which is presumably the intent of the WPS draft LCD for home and rest home codes.  Whereas denial of payment for an appendectomy in the home setting is inherently unreasonable as defined by a claims submission in all cases, the payment for intravenous injection of a gram of Rocephin for a patient with community-acquired pneumonia (along with perhaps daily housecalls) to avoid hospitalization is inherently reasonable under many (but not all) circumstances.  There is no way to use an LCD to parse out which of the Rocephin injections might be “medically reasonable and necessary;” it requires the audit process by definition.
National Coverage Decisions exist for the indications and supervision requirements for numerous tests, including chest x-rays and ECHO ultrasounds.  The fact that they do not cite the site of service is evidence of the lack of rationale in doing so.  The standard of “medically reasonable and necessary” was developed to allow regional versions of a practice standard to be applied in the medical review process, not the limited process of prepayment screening or post-payment review.

Given the fact that for twenty years the Mid West has had the largest density of well-organized housecall practices in the nation, it would be hard to believe that the existing practice standard doesn’t allow doing these safe and effective tests and procedures in the home when “medically reasonable and necessary.”  Given my 20 year experience with the audit process in California, I cannot believe WPS has not had experience in promulgating change for the bad actors as well as identifying the noble ones.
The current legislative movement is accelerating trends toward more comprehensive physician service delivery in the home. The Voluntary Chronic Care Improvement program included in sections 721 and 722 if the Medicare Modernization Act of 2003 is a permanent change in the Medicare program which began with 8 large practice entities and has now enrolled over 100,000 beneficiaries to date.   The Medical Home Act under DRA 2006 provided initial funding for small physician entities to direct the Advanced Medical Home.  The CHAMP bill awaiting the President’s signature has $500M allocated to 500 small (four physicians or less) entities, 100 of which will be technology enhanced.  The legislative intent of all these programs is to increase the delivery of services in the home setting.
It has been routine for a decade in Southern California and some East coast cities for housecall physicians to have the iSTAT analyzer capable in minutes of providing at the point of care the results from a chem. 6, blood gases, hct, Creat, INR, and most recently troponin. and BNP.  EKG and oximetry are used routinely nationwide in the home.  In my own multi-specialty group practice, these devices (as well as the BioZ cardiac impedance machine) lose money every time we use them, but admissions for CHF have become virtually non-existent.  
As a housecall physician who retired from the Chairmanship of the largest ED in San Diego to make housecalls keeping patients out of the very same emergency department, I was forced to overturn 92% of more than 5,000 denied claims over 20 years and would like to help you avoid the same waste of time.  We understand your reluctance to embrace the new point-of-care technologies, but do not understand why yet another Carrier will cost the taxpayer and their organization huge amounts in losing denials from appeals forced by a faulty LCD.
We have enjoyed our fifteen year formal relationship with CMS, most recently with Amy Bassano on July 26, 2007, in developing policies which reflect the benefits of delivering high-level care in a low-cost environment.  Your draft LCD ignores and directly contradicts the national policy movements and the informed LCDs of the other two (California and Florida) of the three largest Medicare Carriers in the country.
In summary, we strongly believe the LCD as written fails to reflect current understanding of the state of the art of medical care in the home.  As written, it will increase costs and result in restricted access to care for the 5% of the patients who consume over 40% of CMS funds, forcing them back to the emergency rooms for access (where the literature shows over 80% of patients do not need immediate physician attention), and contravenes the recent national CMS and Congressional intent.  Importantly, it will lead to increased costs for an already insolvent Medicare Program, as these high cost patients are forced to return to the use of 911 as their primary care physician.
Sincerely,

C. Gresham Bayne MD

President

Encl: Medical Management of the Home Care Patient

Cc: Amy Bassano, CMS
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